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RULE CAPTION 

ODDS: Agency Background Checks to Provide Developmental Disabilities Services in 
Community-Based Settings 
Not more than 15 words that reasonably identifies the subject matter of the agency’s intended action.  
 

PUBLIC RULEMAKING HEARING 
 
Date:   March 15, 2017      Time:  3:00 p.m. 
 
Location: Human Services Building    Hearings  Staff  
  500 Summer Street NE, Rm. 160   Officer:  
  Salem, Oregon 97301  
 
This location is accessible for individuals with mobility impairments and auxiliary aids for persons with disabilities are available 
upon advance request. 

 
 

RULEMAKING ACTION 
 
AMEND:  
411-323-0050 
 
REPEAL:  
Temporary Rule 411-323-0050(T) 
 
Stat. Auth.: ORS 409.050 
 
Other Auth.:  
 

Stats. Implemented: ORS 409.050 
 

 



RULE SUMMARY 
The Department of Human Services, Office of Developmental Disabilities Services 
(ODDS) is proposing to amend OAR 411-323-0050 to make permanent the temporary 
changes that became effective on October 24, 2016 and December 16, 2016, in order 
to comply with the following: 

• ORS 181A.190. 
• OAR chapter 125, division 007. 
• OAR 407-007-0200 to 407-007-0370. 

 
In addition, ODDS is also proposing additional edits to ensure consistent terminology, 
update statutory and rule references, correct formatting and punctuation, and improve 
ease of reading. 
 
Last Day for Public Comment (Last day to submit written comments to the Rules Coordinator):  
March 21, 2017 at 5:00 p.m. 

 
The Agency requests public comment on whether other options should be considered for achieving the rule’s 
substantive goals while reducing the negative economic impact of the rule on business. 
 
Written comments may be submitted via e-mail to Kimberly.Colkitt-Hallman@state.or.us or mailed to 500 
Summer Street NE, E48 Salem, Oregon, 97301-1064. All comments received will be given equal consideration 
before the Department proceeds with the permanent rulemaking.  

 
In the Matter of: The amendment of OAR 411-323-0050 relating to agency background 
checks to provide developmental disabilities services in community-based settings. 
 
Documents Relied Upon, and where they are available: 
ORS chapter 181A - State Police; Crime Reporting and Records; Public Safety 
Standards and Training; Private Security Services 
Available at: https://www.oregonlegislature.gov/bills_laws/ors/ors181A.html  
 
OAR chapter 125, division 007 - Criminal Records Check and Fitness Determination 
Available at: http://arcweb.sos.state.or.us/pages/rules/oars_100/oar_125/125_007.html  
 
OAR chapter 407, division 007- Criminal History Checks 
Available at: http://arcweb.sos.state.or.us/pages/rules/oars_400/oar_407/407_007.html 
 
Need for the Rule(s): 
OAR 411-323-0050 needs to be amended to make permanent the temporary changes 
that became effective on October 24, 2016 and December 16, 2016, in order to comply 
with the following: 
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• ORS 181A.190. 
• OAR chapter 125, division 007. 
• OAR 407-007-0200 to 407-007-0370. 

 
OAR 411-323-0050 is being amended to update statutory and rule references, allow 
for final fitness determinations, and clarify that background rechecks are performed in 
accordance with OAR 407-007-0220. 
 
In addition, ODDS needs to make additional edits to ensure consistent terminology, 
update statutory and rule references, correct formatting and punctuation, and improve 
ease of reading. 
 
Fiscal and Economic Impact: 
Statement of Cost of Compliance:  
1. Impact on state agencies, units of local government and the public (ORS 183.335(2)(b)(E)):  
ODDS estimates amending OAR 411-323-0050 will not have a fiscal and economic 
impact on state agencies, units of local government, individuals receiving services, 
providers, or the public because the proposed rule changes are necessary to correctly 
implement and comply with existing practices, statutes, and rules. 
 
2. Cost of compliance effect on small business (ORS 183.336): 
a. Estimate the number of small businesses and types of business and industries with small businesses subject to 
the rule: 
ODDS estimates there are approximately 169 agencies that contract to provide 
Medicaid developmental disabilities services in Oregon, some of which may be 
considered a small businesses as defined in ORS 183.310. 
 
b. Projected reporting, recordkeeping and other administrative activities required for compliance, including 
costs of professional services: 
The proposed changes do not impact providers as described above in the statement of 
cost of compliance. 
 
c. Equipment, supplies, labor and increased administration required for compliance:  
The proposed changes do not impact providers as described above in the statement of 
cost of compliance. 
 
How were small businesses involved in the development of this rule? 
A small business as defined in ORS 183.310 was not involved in the development of 
the proposed rule changes because small businesses will not be negatively impacted 
by the proposed rule changes. The proposed rule changes are necessary to correctly 

 



implement and comply with existing practices, statutes, and rules. Small businesses 
will be included in the public review and comment period. 
 
Administrative Rule Advisory Committee consulted?:  
No. ODDS received an exception on the use of a Rules Advisory Committee because 
the proposed rule changes are necessary to correctly implement and comply with 
existing practices, statutes, and rules. 

 



DEPARTMENT OF HUMAN SERVICES 
DEVELOPMENTAL DISABILITIES 

OREGON ADMINISTRATIVE RULES 
 

CHAPTER 411 
DIVISION 323 

 
AGENCY CERTIFICATION AND ENDORSEMENT TO PROVIDE 

DEVELOPMENTAL DISABILITIES SERVICES  
IN COMMUNITY-BASED SETTINGS 

 
411-323-0050 Agency Management and Personnel Practices 
 
(1) NON-DISCRIMINATION. The An agency must comply with all 
applicable state and federal statutes, rules, and regulations in regard to 
non-discrimination in employment policies and practices. 
 
(2) BASIC PERSONNEL POLICIES AND PROCEDURES. The An agency 
must have in place and implement personnel policies and procedures that 
addressing suspension, increased supervision, or other appropriate 
disciplinary employment procedures when a staff member, provider, or 
subcontractor, including relief providers, and or volunteers, has been 
identified as an accused person in an abuse investigation or when an 
allegation of abuse has been substantiated any founded report of child 
abuse or substantiated adult abuse. 
 
(3) PROHIBITION AGAINST RETALIATION. The An agency or provider 
may not retaliate against any individual, staff member, or subcontractor, 
including relief providers, and or volunteers, that reporting in good faith 
suspected abuse or retaliate against the individual with respect to any 
report. An accused person may not self-report solely for the purpose of 
claiming retaliation. 
 

(a) Any An agency, provider, or person that retaliates against any 
person because of a report of suspected abuse or neglect is liable 
according to ORS 430.755 in a private action to the reporting person 
for actual damages and, in addition, is subject to a penalty up to 
$1000, notwithstanding any other remedy provided by law. 
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(b) Any adverse action is evidence of retaliation if taken within 90 
days of a report of abuse. For the purposes of this section, "adverse 
action" means any action taken by an agency, provider, or person 
involved in a report against the person making the report or against 
the individual because of the report and includes, but is not limited to 
the following: 

 
(A) Discharge or transfer from the agency, except for clinical 
reasons;. 

 
(B) Discharge from, or termination of, employment;. 

 
(C) Demotion or reduction in remuneration for program 
services; or. 

 
(D) Restriction or prohibition of access to the agency or the 
individuals receiving services delivered by the agency. 

 
(4) MANDATORY ABUSE REPORTING PERSONNEL POLICIES AND 
PROCEDURES. 
 

(a) Any sStaff, providers, substitute caregivers, volunteers, 
independent and contractors of the an agency, and volunteers are 
mandatory reporters. 
 
(b) The An agency must notify all staff, providers, substitute 
caregivers, volunteers, independent and contractors of the agency, 
and volunteers of mandatory abuse reporting status at least annually 
on forms provided by the Department. 
 
(c) The An agency must provide all staff, providers, substitute 
caregivers, volunteers, independent and contractors of the agency, 
and volunteers with a Department produced card regarding 
mandatory abuse reporting status and abuse reporting requirements. 
 
(d) Agencies An agency providing services to adults must report 
suspected abuse to the CDDP in the county where the adult resides. 
A report must also be made to law enforcement if there is reason to 
believe a crime has been committed. 
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(e) Agencies An agency providing services to children must report 
suspected abuse to the Department or law enforcement in the county 
where the child resides. 

 
(5) APPLICATION FOR EMPLOYMENT. An application for employment at 
the agency must inquire whether an applicant has had any founded reports 
of child abuse or substantiated adult abuse. 
 
(6) BACKGROUND CHECKS. Any staff, volunteer, provider, relief care 
provider, crisis provider, advisor, or any subject individual defined by OAR 
407-007-0210, including staff any person who are is not identified in this 
rule but uses public funds intended for the operation of an agency, who has 
or shall have contact with an individual in receiving services, must have an 
approved background check in accordance with OAR 407-007-0200 to 
407-007-0370 and ORS 181.534181A.190. 
 

(a) The An agency may not use public funds to support, in whole or in 
part, any person described above in section (6) of this rule in any 
capacity who has been convicted of any of the disqualifying crimes 
listed in ORS 443.004 OAR 407-007-0275. 

 
(b) Subsection (a) of this section does not apply to agency staff who 
were hired prior to July 28, 2009 that remaining in the current original 
position for which the staff member was hired. 

 
(c) Any person described above in section (6) of this rule must self-
report any potentially disqualifying crimes under OAR 125-007-0270 
and potentially disqualifying conditions as described inunder OAR 
407-007-0280 and OAR 407-007-0290. The person must notify the 
Department or the designee of the Department within 24 hours. 

 
(7) EXECUTIVE DIRECTOR QUALIFICATIONS. The An agency must be 
operated under the supervision of an Executive Director who has a 
minimum of a bachelor's degree and two years of experience, including 
supervision, in intellectual or developmental disabilities, mental health, 
rehabilitation, social services, or a related field. Six years of experience in 
the identified fields may be substituted for a degree. 
 
(8) GENERAL STAFF QUALIFICATIONS. Any staff member providing 
delivering services to individuals must meet the following criteria: 
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(a) Be at least 18 years of age;. 

 
(b) Consent to and pass a background check by the Department as 
described in OAR 407-007-0200 to 407-007-0370 and section (6) of 
this rule, and be free of convictions or founded allegations of abuse 
by the appropriate agency including, but not limited to, the 
Department; resulting in a final fitness determination of approval or 
restricted approval. 
 

(A) Background rechecks must be performed biennially and in 
accordance with OAR 407-007-0220. , or as needed, if a report 
of criminal activity has been received by the Department. 
 
(B) PORTABILITY OF BACKGROUND CHECK APPROVAL. A 
subject individual as defined in OAR 407-007-0210 may be 
approved for one position to work in multiple locations within 
the a qualified entity as defined in OAR 407-007-0210. The 
Background Check Request form must be completed by the 
subject individual to show intent to work at various locations. 

 
(c) If hired on or after July 28, 2009, not have been convicted of any 
of the disqualifying crimes listed in ORS 443.004 OAR 407-007-
0275:. 
 
(d) Be legally eligible to work in the United States;. 
 
(e) Hold a current, valid, and unrestricted professional license or 
certification where services and supervision requires specific 
professional education, training, and skill;. 
 
(f) Understand requirements of maintaining confidentiality and 
safeguarding individual information;. 
 
(g) Not be on the list of excluded or debarred providers maintained by 
the Office of the Inspector General;. 

 
(h) Be literate and capable of understanding written and oral orders;. 
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(i) Be able to communicate with individuals, health care providers, 
case managers, and appropriate others;. 

 
(j) Be able to respond to emergency situations at all times that 
services are being delivered;. 

 
(k) Be certified in CPR and First Aid by a recognized training agency 
within 90 days of employment;. 
  
(l) Receive 12 hours of job-related in-service training annually;. 
 
(m) Have clear job responsibilities as described in a current signed 
and dated job description;. 
 
(n) If transporting individuals, have a valid driver's license to drive and 
vehicle insurance in compliance with the laws of the Department of 
Motor Vehicles; and. 
 
(o) Additional qualifications may exist in the applicable program rules 
for the staff of an agency endorsed to those rules. 

 
(9) PERSONNEL FILES AND QUALIFICATION RECORDS. The An 
agency must maintain up-to-date written job descriptions for all each staff 
member, as well as a file available to the Department or the designee of 
the Department for inspection that includesincluding written documentation 
of the following for each staff member: 
 

(a) Written documentation that references and qualifications were 
checked;. 

 
(b) Written documentation by the Department of an approved 
background check as defined in OAR 407-007-0210 in accordance 
with OAR 407-007-0200 to 407-007-0370;. 

 
(c) Written documentation of staff notification of mandatory abuse 
training and reporter status prior to supervising delivering services 
individuals and annually thereafter;. 
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(d) Written documentation of any complaints filed against the staff 
member and the results of the complaint process, including, if any, 
disciplinary action;. 

 
(e) Written documentation of any founded report of child abuse or 
substantiated adult abuse;. 

 
(f) Written documentation of 12 hours of job-related in-service training 
annually;. 
 
(g) Documentation that the staff member has been certified in CPR 
and First Aid by a recognized training agency within 90 days of 
employment and that certification is kept current; and. 
 
(h) For staff operating vehicles that transport individuals, 
documentation of a valid license to drivedriver's license and proof of 
vehicle insurance in compliance with the laws of the Department of 
Motor Vehicles. 

 
(10) DISSOLUTION OF AN AGENCY. A representative of the governing 
body or owner of an agency must notify the Department in writing 30 days 
prior to the dissolution of the agency and make appropriate arrangements 
for the transfer of individual records. 
 
Stat. Auth. ORS 409.050 
Stats. Implemented: ORS 409.050 
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